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This appeal is zade pursuant to Section 19959 of the
Revenue and Taxation Code (formerly Sectioa 20 of the Personal
Income Tax Act) f'rol-, the action of the Franchise Tax Comissioner
in denying the claim of the Trust B-Late of IIemy P.I, Robinson,
Deceased, George E. Farrand, Trustee, for refunds of personal
income tax in the anounts of $1,44.4.51 and*$264.97,  plus interest
thereon, for the years-1941 and 1943, respectively,-

IIenry 1,;. Robinson died on l:oveitiber 3, 1937, leaving a will
v;hich was adrtitted to pr0bat.e i:? the Superior Court ix and for the
County of Los Angeles. The v,i?? established a trust and gave the ?-_
decedent's widow a life interest iz the corpus thereof,? the
reminder pas sicg upon her deatn to the California Institute of
Technology for‘use primarily i:i the-imintmance and operation of
a 2CO-inch telescope at the Rockefeller Observatory. On Kay 2,
1941, the trust property was‘ distributed tr3i the trustee under a

igeneral decree of distribution setting forth the several trust . .
.provisions. It was specifically.provided  that the.net income
should go to birs. Robinson during her lifetice "for her support;
use, maintenance and benefit," and that

"D. If the trustee deem the net incor:ie payable
hereunder not sufficient to provide for the
proper support, rzintenance and confort of said .
beneficiary, he (the Trustee) my, as often as he
deems necessary, pay to or apply for the use and. ”
-n-efit of such beneficiary suc_h additional part,."Y&~___
up to and including the whole thereof, of the
corpus of the trust estate, as the trustee deems
adeauate in hisabsolute discretion..."L

At the tine of her husband's death K?rs. Robinson was ‘.
approximately 75 years of age, She then and prior thereto had
considerable separate property, the ificome fro:< which during the .

.
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taxable years here in question was between $50,000 and $75,000
Y annum. Her tastes were simple and E:odest and after Xr.

gEbinson?s death she lived well-within this income. W!en she
herself died in 1943, the appraised value of her estate, consist-
ing alrmst entirely of the saparate property she owned before Kr.
Robinson's death, was over one and a half million dollars.

On April 7, 1942, the Superior Court approved the trustee’s
first account of his trust adrinistration, at the same tine
fi_nding that, as alleged in the trustee's petition for approval,
it was not necessary to invade the trust corpus during 1941 for
Mrs. Robinson's benefit inasmuch as she had substantial SepCNte
property and income of her .OVJI-J and was not in financial  need Of’
"support or niaintenance or corflfol?t I' Siriiilar
by the Court on Lurch 18, 194j, ani April

approval was given
27, 1944, to second and

third accotil-,ts  for the years 1942 and 1943, respectively, each
such approval also containir,g a substantially si~:lilar finding as
to nonrnecessity for a corpus invasion.

In 1941 and 1943, certain capital gains 3t;ere realized on
the sale of some assets of the trust. These t!ns trustee reported
ih his trustee's returns for those years, at ths same time clairn-
ing the taxabl e portion thereof as daductions  in conputing the
net incow of the trust pursuant to Section 12(d)(l) of the
Personal Income Tax Act (now Section 18132 of the Revenue ar:d
Taxation Code), wi~icil provides for a deduction, in lieu of the
usual deduction for charitable contributions available to
individual taxpayers under Sectim 8(l) of the Personal IncoKe
Tax Act (now Section 17315 of the Revenue and Taxation Code) I
of such part of the grcss income of a trust

"v:hich p ru scant to the term of the will or deed
creating the trust, is during the taxable year
paid or permanently set asi_de for the purposes
and in the rlianner specified in Subsection (1) of
Section 8 or is to bc used exclusively for
religious, scientific, literary, or educational
purposes.., (1

The capital gains in questior?,,  whicll, being realized on the
sale of some assets of the trust, were consequently regardable as
part of the trust corpus (Estate of Gartsqlaub, 193 Cal. 204;
Estate of Davis, 75 Cal. :L- TS'; Kertens, Law of Federal
Inco'tic Exatioh, Vol. 6, Sec. 36.71, pm wz,?ccording  to
the"trustee,  '"p?raanently set aside*' by hitTi for the use of the
California Institute of Technology in rriaintaining and operating
the telescope at tha Rockefeller Observatory, such use evidently
being one for an exclusively educational and scientific purpose'
within the cleaning of Saction 8(l). The Com-Assionsr,  however,
refused to permit the deductior on the g;yound that an exercise of
the trustee's power to invade the corpus for tiis s?proper support,
maintenance" and, particularly, "corrXortl' of F;zs. Robinson liiight
have resuited in the distribution of the entire trust property,
including the capital gains in question, to her, and non.2 to the
Califorr$.a Institute of Technology. The decision in Kerchants

Bank of Boston v. Commissioner of Internal Revenue', 320I..-.-', r I1 I I I,
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U. S. 256, is cited in. justifi_bation  of his action.

*
-.
4.

This case involved provisions of the Federal income and
estate tax laws - the former alclost identical with Section 8(l)
of the Personal Incolr,e  Tax Act.;and the latter pemitting a gross
estate deduction equivaient  to the aggregate value of charitable
g i f t s  - in their application to a testamentary trust authorizicg
the trustee to invade the coypus

"at such tine or tirLes as my said Trustee shall in
its sole discretion deem wise and proper for the
comfort, support, maintenance, and/or happiness of
my said wife, and it is my wish and will that in
the exercise of its discretion wftii reference to
such payments Frown the prikcilpal of the trust fund
to my said wife. . .ny ssid Trustee shnll exercise
its discretion with liberality to my said wife, and
consider her welfare,
to claim3 of

corzfort,  arid happiness prior
residuary beneficiaries under this

trust. f9 32C U.S., at 257-258,

The net income of the trust was to go to the wife for life, and
at her death. all but a portion of the
designated charities.

principal was to pass to
It was held thct neither deduction was

allowable for the reasoh that it was ir;ipossible to ascertair: the
vciue of the charitable reminder, or to determine whether it had
any value at all, in view of the speculative element of the
widow9s happiness and the instruction to the truste=? to exercise
its discretion with liberality.
that the

The Court was of the opinion
and

stated obWjects for which the corpus couid be invaded -
lzarticularly the widov:rs  99happinessv9 - created a standard so

uncertain and subjective as to permit a distribution for almost
any purpose the trustee might see fit, with the consequence that
there was no guarantee that the charities would ever receive
anything on the widow9s death.

‘0I Court
As illustrative of a defined and objective str;ndard,
in Merchants National Bank: of Bostov? v. the

Internal Revenue mentionc3YiY W Vi--*
Coz3issioner of

LJ pr3.or  dec i s i on
v. Ur,ited States, 273 u. s. iy_, ~56-3

haca T<ux Co.
4rlSin it ha

allowance of a charitable deduction un.der the Fed&al estate tax
law ir! the case of a testanientary  trust by which the decedent gave
his wife a life income in the corpus with gifts over to charities
the trustee being er;:pov:zred  to invacje
benefit as 99~:Iay  be ne cesssry

the princi_na.l  for the wife 9 i

comfort as she now eq joys a I9
to suitably Eaintsin her in as much

charities were not uncartaic,
The Court held that, the gifts to t.he

since
?‘The principal that. c ould be used was only so mch
as rA_ght be necessary to contir:ue the corLlfort  then
enjoyed.
of being

The standard was fixed in fact and capable
stated in definite term of money.

hot left to the widow’s discretion.
It was

The income of
the estate at the death of the testator and even
after debts and specific legacies had been paid was
more than surficier&  to .maintain the widow as
required. There was no uncerta$nty  appreciably
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v'ggeater than the general uncwtginty that attends
human affairs." 279 U.S. at 154.

The case at hand seems on its facts to fall somewhere in
between the LZerchants Kational Eank pf Boston and the Ithaca
Trust co. deei'sioix3, for the trust instrument involved 'does not
iricludrlanguage of any such subjective nature as VhappinesS97,
which we find in the first case, nor does it spell out a standard
as clearly speWAc4fic and objective as that in the second. It is
our oninion, hoTruever, that we do have here a sufficiently fixed,
certain and objective standard which, considered together with
the facts regarding 143s. Robinson's financial situation, as of
the time of her husband's death and during the years 194.1 and
1943, gave the charitabl,0 remainder to the California Institute
of Technology an ascertainable value, and rendered rexzote and
unlikely the possibility that the trust corpus would ever be
invaded for Mrs. Robinson's benefit.

.In reaching this conclusion, we do not believe, for one
thing, that the trustee!s power to invade the corpus for ETrs.
Robinson 9 s 99proper supportj , maint,enance and comfort . r . as orten as
he deems necessary.. , in his absolute discretiop., . 9Was so un-
trammelled as to have permitted the trustee to distribute any
portion of the principal 5'0 her for any purpose he might have
seen fit. On the contrary, it seems to us that the decedent did
not intend to give the trustee unlimited discretion in the matter
(Estate 0.f lYarre9, 18 Cal. 2d 184), but rather intended to confine
the' trus%e9s power to the making of such distributions from
corpus as were necessary to enL;31e her reasonably to support and
maintain herself according to her needs, as dettirmined by her
mode of living and station in life, Canfiald v. Szcurity-
First Na_tional Bank, 13 Cal. 2d 1.

Speaking with reference to the Fedarul law on deductions
witLl respect to charitable bequests, the courts have frequently
held that language in testamentary trusts similar to or sub-
stantially the same as t(hat in the corpus invasion ,rJrovision of
the trust here involved, sets forth a fixed standard of the type
under consideration.

In First Kational Bank of Birmingham v. Snead, 24 Fed. 2d
186, in &hich a 'trust-“~nvuBiZi Ywas $ormitted if "at any time in
the opinion 07 said trustees the net income froci said trust
estate shall not be sufficient for the prorer support and comfort
of my said wife" (pcge  137), the Court stated:

99 ,.,The authority of the trustees to make payments
to the widow out of the corpus of the trust estate
was dependent upon their forminG the opinion that
the net income from the trust estate is not
sufficient for thi: proper comfort and support of
the widow , Tha trustees are obligated to act in
good faith in forming an opinion es to a matter
with reference to which they aqt in their trust
capacity, They are not empowered arbitrarily to
invade the corpus of the trust estate in the
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"absence of the existence of a state of facts i
furnishing any support for a reasonable opinion i

I
or conclusion that the net income from such
estate is 'insufficient for the proper support
and comfort of the widow; and the exercise of
the. discretio$l vested in them is subject-to

i

t.
E
i

judicial revision and control.*r 24 Fed. 2d at 188. . i

The Court also said that considering that the widow had ti 1.
large separate estate of her own (around $300,000), that she was 1
of an advanced age (6G), thut she yms a womm of simple and frugal 1
tzstes, and that her'expenditures did not exceed her income, the !
possibility that the trustees would invade the trust cor_Dus WX~
SC rgxte Wim.t a ficdiEg that, by recso,n, of the kistence of
that power, tha vested intorests.of the charitable institutions .
had no substantial value when the will took effect, would be
arbitrary and unwarranted." 24 Fed, 2d at 188.

.

In i&rtford-?onnecticut  Trust Co. v. Eaton, 36 Fed. 2d 710,
the Court had before it I testi:..tintary  trust providing for the
payment of trust income to.ths decedent's widow: for life and the
remainder over to certain charities, vjith authority ir: the trustee
to distribute to the wife in addition such pert of the trust
principal "as it may deem necessary or advisable for her
cotiortabtile  maintenance and support.!' After noting the dec-ision _
in Ithaca Trust Co. v. United States, supra, the Court said that
although the proTsion for invasion in that case was xore
restricted than the one with which it WCS concerned, nevertheless
'Ithe trustee was limited to th,ti support of the widow according to
her 'station in life'; that is, according to her wont." 36 Fed. . .
2d at 711. T!le case arose under the Federal income tax law in
connection with gain realized by the trustee on the sale of some
securities, the issue being identical with that in the case'at
hand. Also, in menti0nQ.g ond,considerirg ths Ithaca Trust &, :
case, the Court said that it was of no significzncc'that the,
lrtter dealt with the Fedarcl estate tax. \

&e also Union Planters Kational Bank v. ‘Kenslee, 166 Fed.
2d 993; Berry v. Kuhl, 77'E'd'; Supp. 581: Lucas v. Kercantile
Trust Co., 43 Fed= 39.

In view of these authorities, it is our opinion that the
deduction claimed by the trustee in the case at hand should have ’
been allowed,

O R D E R_c----
.

Fursuant‘ to tha views expressed in the opinion of.tCe Board
on file in this proceeding, and Good cause appearing therefor, f

IT IS HEREBY ORDERED, LiDJU-XZED Ai?D DECREED, pursuant to
Section 19060 of the Revenue and Taxation Code, that the action
of Chas. J. I.IcColganj Franchise Tax ComIAssioner,  in dcnyipg the - i

claims of Trust Estate of Henry I:i, Robinson, Ceceased, George E.
Earrand, Trustee, fcr refunds of personal income tax in the
amounts of $1,444.81 and $264.97, plus interest thereon, for the .. _

173. -. :.



years 1941 md 1943, respecti<ely, be and the same is hereby
reversed.

Done at Sacramento, California, this 5th day of January,
1949, by the State Board of Equalization.

WI;:. G. i3ongdli, Chairman
J. II. Quinn, Member
J. L. Seawell,, Member
Geo. RI Reilly, Kember

ATTEST: Dixwell L. Pierce, Secretary
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